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1363.03. (a) An association shall adopt rules, in accordance with
t he procedures prescribed by Article 4 (comencing with Section
1357. 100) of Chapter 2, that do all of the foll ow ng:

(1) Ensure that if any candi date or nenber advocating a point of
view is provided access to association nedia, newsletters, or
Internet Web sites during a canpaign, for purposes that are
reasonably related to that election, equal access shall be provided
to all candi dates and nenbers advocating a point of view, including
t hose not endorsed by the board, for purposes that are reasonably
related to the election. The association shall not edit or redact any
content fromthese communications, but may include a statenent
speci fying that the candi date or nenber, and not the association, is
responsi ble for that content.

(2) Ensure access to the common area neeting space, if any exists,
during a canpaign, at no cost, to all candidates, including those
who are not incunbents, and to all nenbers advocating a point of
view, including those not endorsed by the board, for purposes
reasonably related to the el ection.

(3) Specify the qualifications for candidates for the board of
directors and any other elected position, and procedures for the
nom nati on of candi dates, consistent with the governing docunents. A
nom nati on or election procedure shall not be deened reasonable if it
di sal l ows any nenber of the association fromnom nating hinself or
herself for election to the board of directors.

(4) Specify the qualifications for voting, the voting power of
each nenbership, the authenticity, validity, and effect of proxies,
and the voting period for elections, including the tinmes at which
polls will open and close, consistent with the governing docunents.

(5) Specify a nmethod of selecting one or three independent third
parties as inspector, or inspectors, of election utilizing one of the
foll ow ng net hods:

(A) Appointnment of the inspector or inspectors by the board.

(B) Election of the inspector or inspectors by the nenbers of the
associ ati on.

(O Any other nethod for selecting the inspector or inspectors.
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(6) Allow the inspector, or inspectors, to appoint and oversee
addi tional persons to verify signatures and to count and tabul ate
votes as the inspector or inspectors deem appropriate, provided that
t he persons are independent third parties.

(b) Notw thstanding any other |aw or provision of the governing
docunents, elections regarding assessnents legally requiring a vote,
el ection and renoval of nenbers of the association board of
directors, anmendnents to the governing docunents, or the grant of
excl usi ve use of conmon area property pursuant to Section 1363. 07
shall be held by secret ballot in accordance with the procedures set
forth in this section. A quorumshall be required only if so stated
i n the governing docunents of the association or other provisions of
law. If a quorumis required by the governing docunents, each ball ot
received by the inspector of elections shall be treated as a nenber
present at a neeting for purposes of establishing a quorum An
association shall allow for cumulative voting using the secret ball ot
procedures provided in this section, if cunulative voting is
provided for in the governi ng docunents.

(c) (1) The association shall select an independent third party or
parties as an inspector of election. The nunber of inspectors of
el ection shall be one or three.

(2) For the purposes of this section, an independent third party
i ncl udes, but is not limted to, a volunteer poll worker with the
county registrar of voters, a licensee of the California Board of
Accountancy, or a notary public. An independent third party may be a
menber of the association, but may not be a nenber of the board of
directors or a candidate for the board of directors or related to a
menber of the board of directors or a candidate for the board of
directors. An independent third party may not be a person, business
entity, or subdivision of a business entity who is currently enpl oyed
or under contract to the association for any conpensabl e services
unl ess expressly authorized by rules of the association adopted
pursuant to paragraph (5) of subdivision (a).

(3) The inspector or inspectors of election shall do all of the
fol | ow ng:

(A) Determ ne the nunber of nenberships entitled to vote and the
voting power of each.

(B) Determne the authenticity, validity, and effect of proxies,

I f any.

(C) Receive ballots.

(D) Hear and determ ne all chall enges and questions in any way
arising out of or in connection with the right to vote.

(E) Count and tabulate all votes.



(F) Determ ne when the polls shall close, consistent with the
gover ni ng docunents.

(G Determne the tabulated results of the election.

(H) Performany acts as nay be proper to conduct the election with
fairness to all nenbers in accordance with this section, the
Cor porations Code, and all applicable rules of the association
regardi ng the conduct of the election that are not in conflict with
this section.

(4) An inspector of election shall performhis or her duties
inpartially, in good faith, to the best of his or her ability, and as

expeditiously as is practical. If there are three inspectors of
el ection, the decision or act of a magjority shall be effective in all
respects as the decision or act of all. Any report nade by the

| nspector or inspectors of election is prim facie evidence of the
facts stated in the report.

(d) (1) For purposes of this section, the follow ng definitions
shal | apply:

(A) "Proxy" neans a witten authorization signed by a nenber or
t he authorized representative of the nenber that gives another nenber
or menbers the power to vote on behalf of that nenber.

(B) "Signed" neans the placing of the nenber's nanme on the proxy
(whet her by nmanual signature, typewiting, telegraphic transm ssion,
or otherwi se) by the nenber or authorized representative of the
menber .

(2) Proxies shall not be construed or used in lieu of a ballot. An
association may use proxies if permtted or required by the byl aws
of the association and if those proxies neet the requirenents of this
article, other laws, and the association's governi ng docunents, but
t he association shall not be required to prepare or distribute
proxies pursuant to this section.

(3) Any instruction given in a proxy issued for an el ection that
directs the manner in which the proxyholder is to cast the vote shall
be set forth on a separate page of the proxy that can be detached
and given to the proxyholder to retain. The proxyhol der shall cast
the nenber's vote by secret ballot. The proxy nay be revoked by the
menber prior to the receipt of the ballot by the inspector of
el ections as described in Section 7613 of the Corporations Code.

(e) Ballots and two preaddressed envel opes with instructions on
how to return ballots shall be mailed by first-class mail or
delivered by the association to every nenber not |ess than 30 days
prior to the deadline for voting. In order to preserve
confidentiality, a voter nay not be identified by nane, address, or
| ot, parcel, or unit nunber on the ballot. The association shall use



as a nodel those procedures used by California counties for ensuring
confidentiality of voter absentee ballots, including all of the
fol | ow ng:

(1) The ballot itself is not signed by the voter, but is inserted
into an envel ope that is sealed. This envelope is inserted into a
second envelope that is sealed. In the upper left hand corner of the
second envel ope, the voter shall sign his or her name, indicate his
or her name, and indicate the address or separate interest identifier
that entitles himor her to vote.

(2) The second envelope is addressed to the inspector or
| nspectors of election, who will be tallying the votes. The envel ope
may be mailed or delivered by hand to a | ocation specified by the
| nspector or inspectors of election. The nenber nay request a receipt
for delivery.

(f) Al votes shall be counted and tabul ated by the inspector or
i nspectors of election or his or her designee in public at a properly
noti ced open neeting of the board of directors or nenbers. Any
candi date or other nenber of the association may w tness the counting
and tabul ation of the votes. No person, including a nenber of the
associ ation or an enpl oyee of the nmanagenent conpany, shall open or
ot herwi se review any ballot prior to the tine and place at which the
bal | ots are counted and tabul ated. The inspector of election, or his
or her designee, may verify the nmenber's information and si gnature on
t he outer envelope prior to the neeting at which ballots are
tabul ated. Once a secret ballot is received by the inspector of
el ections, it shall be irrevocabl e.

(g) The tabul ated results of the election shall be pronptly
reported to the board of directors of the association and shall be
recorded in the mnutes of the next neeting of the board of directors
and shall be available for review by nenbers of the association.
Wthin 15 days of the election, the board shall publicize the
tabul ated results of the election in a comunication directed to all
menber s.

(h) The sealed ballots at all tinmes shall be in the custody of the
| nspector or inspectors of election or at a | ocation designated by
the i nspector or inspectors until after the tabulation of the vote,
and until the tine allowed by Section 7527 of the Corporations Code
for challenging the election has expired, at which tine custody shall
be transferred to the association. If there is a recount or other
chall enge to the election process, the inspector or inspectors of
el ection shall, upon witten request, nmake the ballots avail able for
i nspection and review by an associ ati on nenber or his or her
aut hori zed representative. Any recount shall be conducted in a manner



t hat preserves the confidentiality of the vote.

(i) After the transfer of the ballots to the association, the
bal | ots shall be stored by the association in a secure place for no
| ess than one year after the date of the el ection.

(j) Notwi thstanding any ot her provision of |law, the rul es adopted
pursuant to this section may provide for the nom nation of candi dates
fromthe floor of nenbership neetings or nom nation by any other
manner. Those rules may permt wite-in candidates for ballots.

(k) Except for the neeting to count the votes required in
subdi vision (f), an election my be conducted entirely by nmail unless
ot herwi se specified in the governi ng docunents.

(1) The provisions of this section apply to both incorporated and
uni ncor por at ed associ ati ons, notw thstandi ng any contrary provision
of the governi ng docunents.

(m The procedures set forth in this section shall apply to votes
cast directly by the nmenbership, but do not apply to votes cast by
del egates or other elected representatives.

(n) In the event of a conflict between this section and the
provi sions of the Nonprofit Miutual Benefit Corporation Law (Part 3
(commencing with Section 7110) of Division 2 of Title 1 of the
Cor porations Code) relating to elections, the provisions of this
section shall prevail.

(o) The anendnents nmade to this section by the act adding this
subdi vi sion shall becone operative on July 1, 2006.

1363.04. (a) Association funds shall not be used for canpaign
pur poses in connection with any association board el ection. Funds of
t he associ ation shall not be used for canpaign purposes in connection
wi th any other association election except to the extent necessary
to conply with duties of the association inposed by | aw.

(b) For the purposes of this section, "canpaign purposes”
i ncl udes, but is not limted to, the foll ow ng:

(1) Expressly advocating the election or defeat of any candi date
that is on the association election ballot.

(2) Including the photograph or promnently featuring the nane of
any candi date on a communi cation fromthe association or its board,
excepting the ballot and ballot materials, within 30 days of an
el ection. This is not a canpaign purpose if the communication is one
for which subdivision (a) of Section 1363.03 requires that equal
access be provided to anot her candi date or advocate.



1363.05. (a) This section shall be known and may be cited as the
Common | nterest Devel opnent Open Meeting Act.

(b) Any nmenber of the association may attend neetings of the board
of directors of the association, except when the board adjourns to
executive session to consider litigation, matters relating to the
formation of contracts with third parties, nenber discipline,
personnel matters, or to neet wwth a nenber, upon the nenber's
request, regarding the nenber's paynent of assessnents, as specified
in Section 1367 or 1367.1. The board of directors of the association
shall neet in executive session, if requested by a nenber who may be
subject to a fine, penalty, or other formof discipline, and the
menber shall be entitled to attend the executive session.

(c) Any matter discussed in executive session shall be generally
noted in the mnutes of the imediately followng neeting that is
open to the entire nenbership.

(d) The m nutes, mnutes proposed for adoption that are marked to
i ndi cate draft status, or a sunmary of the m nutes, of any neeting of
the board of directors of an association, other than an executive
session, shall be available to nenbers within 30 days of the neeting.

The m nutes, proposed minutes, or summary mnutes shall be
di stributed to any nenber of the associati on upon request and upon
rei mbursenent of the association's costs for naking that
di stri bution.

(e) Menbers of the association shall be notified in witing at the
time that the pro forma budget required in Section 1365 is
distributed, or at the tine of any general nmailing to the entire
menber ship of the association, of their right to have copies of the
m nutes of neetings of the board of directors, and how and where
those m nutes nay be obtai ned.

(f) As used in this section, "neeting" includes any congregation
of a mpjority of the nenbers of the board at the sane tine and pl ace
to hear, discuss, or deliberate upon any item of business schedul ed
to be heard by the board, except those matters that may be di scussed
I N executive session.

(g) Unless the tinme and place of neeting is fixed by the byl aws,
or unless the bylaws provide for a |longer period of notice, nenbers
shall be given notice of the tine and place of a neeting as defined
i n subdivision (f), except for an energency neeting, at |east four
days prior to the neeting. Notice shall be given by posting the
notice in a prom nent place or places within the conmon area and by
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mail to any owner who had requested notification of board neetings by
mai |, at the address requested by the owner. Notice nmay al so be
given, by nmail or delivery of the notice to each unit in the

devel opnent or by newsletter or simlar neans of communi cati on.

(h) An emergency neeting of the board may be call ed by the
presi dent of the association, or by any two nenbers of the governing
body other than the president, if there are circunstances that could
not have been reasonably foreseen which require i medi ate attention
and possible action by the board, and which of necessity nmake it
i npracticable to provide notice as required by this section.

(i) The board of directors of the association shall permt any
menber of the association to speak at any neeting of the association
or the board of directors, except for neetings of the board held in
executive session. A reasonable tine limt for all nenbers of the
association to speak to the board of directors or before a neeting of
t he association shall be established by the board of directors.

1363.07. (a) After an association acquires fee title to, or any
easenent right over, a conmobn area, unless the association's
gover ni ng docunents specify a different percentage, the affirnmative
vote of nenbers owning at | east 67 percent of the separate interests
in the conmmon interest devel opnent shall be required before the board
of directors may grant exclusive use of any portion of that comon
area to any nenber, except for any of the follow ng:

(1) A reconveyance of all or any portion of that common area to
t he subdi vider to enable the continuation of devel opnent that is in
substantial conformance with a detail ed plan of phased devel opnent
submtted to the Real Estate Conm ssioner with the application for a
public report.

(2) Any grant of exclusive use that is in substantial confornance
with a detailed plan of phased devel opnent submtted to the Real
Estate Conm ssioner with the application for a public report or in
accordance with the governing docunents approved by the Real Estate
Conm ssi oner.

(3) Any grant of exclusive use that is for any of the follow ng
reasons:

(A) To elimnate or correct engineering errors in docunents
recorded with the county recorder or on file with a public agency or
utility conpany.

(B) To elimnate or correct encroachnents due to errors in
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construction of any inprovenents.

(O To permt changes in the plan of devel opnent submtted to the
Real Estate Conm ssioner in circunstances where the changes are the
result of topography, obstruction, hardship, aesthetic
consi derations, or environnental conditions.

(D) To fulfill the requirenent of a public agency.

(E) To transfer the burden of managenent and nai nt enance of any
common area that is generally inaccessible and not of general use to
t he nmenbership at |large of the association.

(F) Any grant in connection with an expressly zoned industrial or
commer ci al devel opnent, or any grant within a subdivision of the type
defined in Section 1373.

(b) Any neasure placed before the nenbers requesting that the
board of directors grant exclusive use of any portion of the common
area shall specify whether the association will receive any nonetary
consi deration for the grant and whether the association or the
transferee will be responsible for providing any insurance coverage
for exclusive use of the common area. 1363.09. (a) A nenber of an

association may bring a civil action
for declaratory or equitable relief for a violation of this article
by an association of which he or she is a nenber, including, but not
limted to, injunctive relief, restitution, or a conbination thereof,
wi thin one year of the date the cause of action accrues. Upon a
finding that the election procedures of this article, or the adoption
of and adherence to rules provided by Article 4 (commencing wth
Section 1357.100) of Chapter 2, were not followed, a court may void
any results of the el ection.

(b) A nenber who prevails in a civil action to enforce his or her
rights pursuant to this article shall be entitled to reasonable
attorney's fees and court costs, and the court may inpose a civil
penalty of up to five hundred dollars ($500) for each violation,
except that each identical violation shall be subject to only one
penalty if the violation affects each nenber of the association
equal ly. A prevailing association shall not recover any costs, unless
the court finds the action to be frivol ous, unreasonable, or w thout
f oundat i on.

(c) A cause of action under Section 1363.03 wth respect to access
to associ ation resources by a candidate or nenber advocating a point
of view, the receipt of a ballot by a nenber, or the counting,
tabul ation, or reporting of, or access to, ballots for inspection an
review after tabulation may be brought in small clains court if the

anmount of the demand does not exceed the jurisdiction of that court.
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